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Motions practice before the EOIR can be complicated.  Several sources of law must be cross-referenced and may seem conflictive.  Even the starting point may not be easy: determining whether to file for reopening or reconsideration, or simply appealing.  The following are some general guidelines for preliminary considerations in motions practice; the attorney should check whether the specific benefit that the client seeks contains exceptions to these requirements.  Except where noted, all authority is drawn from 8 CFR §§ 1003.2(b) and (c) and 1003.23(b).  The practitioner should also consult the BIA Practice Manual if filing before the BIA, see,  GOTOBUTTON BM_1_ http://www.usdoj.gov/eoir/bia/qapracmanual/apptmtn4.htm.

What is the procedural history of the order, and where is jurisdiction?  Generally, motions to reopen/reconsider will relate to a “final administrative order,” and must be filed with whoever made the order– either the BIA or the EOIR.  See, 8 CFR §§ 1003.39, 1240.14.  Note that an order does not become “final” until appeal is waived or the time to appeal has expired. See, 8 CFR § 1003.39.  The practitioner must verify past events to determine what, exactly, is the “order” at issue and who entered it.  Beware of relying upon a client’s version of events, as the client may not fully understand what occurred.  The procedural history may seem like an elemental concept, but at times there may not be a final order to act upon (i.e., administrative closure), or further action was taken on the order in the past (i.e., filing of a motion to reopen), thus changing the nature of how to proceed.   Furthermore, the client may not even be in the U.S., divesting the EOIR of jurisdiction, or may have left the U.S. in the past, executing an outstanding final order of removal/deportation and rendering a motion to reopen/reconsider unnecessary.  Finally, major changes to the laws were put into effect in 1991 (“Immigration Act of 1990") and 1997 (“Illegal Immigration Reform and Immigrant Responsibility Act of 1996”), and different standards for reopening may apply to orders preceding those changes, thus warranting further research.  See, e.g., In re Cruz-Garcia, 22 I. & N. Dec. 1155, Int. Decis. # 3420 (BIA 1999).


The filing deadlines and number bars.  A motion to reconsider must be filed within 30 days of the order and, with certain exceptions (most notably, in absentia orders and asylum claims), motions to reopen are due within 90 days.  With certain exceptions, a client is allowed to file only one motion to reopen and one motion to reconsider “any given decision”; reconsideration of a decision denying a previous motion to reconsider is not allowed.


The subject matter.  Motions to reconsider are specifically limited to errors that the IJ/BIA made regarding the facts and/or law. The motion must point out those errors with supporting legal authority, if applicable.  Motions to reopen, on the other hand, allow more freedom and would be a proper choice if the client wishes to introduce previously unavailable evidence, such as newly acquired eligibility for relief, or further evidence going toward a previously asserted claim.  The motion should clearly explain why the evidence was previously unavailable and could not have been discovered.


Supporting Evidence.  Motions to reopen must be accompanied by a full panoply of evidence; in addition to submitting the underlying application (if not already filed), the attorney should proceed as if he were before the IJ trying the case.  This is because motions to reopen must establish prima facie eligibility for the requested relief, see, In re L-O-G-, 21 I. & N. Dec. 413, Int. Decis. #3281 (BIA 1996), and, as a “prima facie” showing may be subject to debate, the attorney should err on the side of caution and present as much evidence as possible with the motion.


Appeal or Reopen or Reconsider?  At times, the client will have the option either to appeal an order or file a motion to reopen/reconsider; at other times, the client will have missed one of the filing deadlines (30 days for an appeal to either the BIA or the Courts of Appeal, see, 8 CFR § 1003.38(b), INA § 242(b)(1)) and/or be over the number allowances for either reopening or reconsideration.  This often occurs in cancellation cases where, before the BIA, the client failed to meet both his evidentiary burden for hardship and the statutory eligibility for relief (i.e., he has a criminal conviction).  A motion to reopen could cure the evidentiary defects in the case, but not the BIA’s interpretation of statutory eligibility.  If this route is taken, review of the statutory issue would be lost.  Similarly, an appeal to the Ninth Circuit could cure the statutory eligibility determination, but not those that relate to the hardship issue (because the Ninth Circuit has no jurisdiction over hardship findings, see, Falcon-Carriche v. Ashcroft,  SEQ CHAPTER \h \r 1350 F.3d 845, 851 (9th Cir. 2003)), thus rendering moot any appeal.  Additionally, if a motion to reopen is filed prematurely, without every piece of evidence that likely could be required, a second motion to submit further evidence would be disallowed.  Under these circumstances, a practitioner must carefully assess how to proceed and plan ahead for the contingency of a future denial-- what can the client do next if he does not succeed?  Will he have “wasted” a motion to reopen/reconsider?  Will he have forfeited his right to appeal if he elects to file a motion to reopen, and that motion is denied?  In this instance, the attorney must carefully trace the interrelationship of issues that would be raised between motions and appeals and take care that no issues fall through the cracks-- review of a denied motion is limited precisely to the issues raised in the motion, and cannot encompass other issues in the underlying order the client sought to reopen.  See, Martinez-Serrano v. INS, 94 F.3d 1256, 1258 (9th Cir. 1996).  


Things to remember: 

• there could be many layers of “final decisions” within a procedural history

• a motion to remand may be appropriate to consider new evidence while an appeal is pending at the BIA

• an appeal before the U.S. Circuit Courts of Appeal (or even an action in District Court) can be maintained while also pursuing a motion to reopen/reconsider before the BIA/IJ

• even if a motion is time-barred or late, the attorney may still be able to file it.  In some circumstances, the filing deadlines are more flexible. Research into filing number-barred motions, late motions, or late appeals (the Ninth Circuit cannot accept late appeals, see, Sheviakov v. INS, 237 F.3d 1144, (9th Cir. 2001)), especially with regard to claims of ineffective assistance of counsel, see, e.g., Varela v. INS, 204 F.3d 1237, 1240 (9th Cir. 2000); Matter of Lozada. 19 I. & N. Dec. 637, Int. Decis. #3059 (BIA 1988), EOIR’s sua sponte powers, see, 8 CFR §§ 1003.2(a) and 1003.23(b)(1), and joint motions with DHS.
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