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In the Spring 2005 newsletter, Susan discussed general filing deadlines and number limits for motions practice. Now she provides us with strategic considerations for tackling a late or number-barred motion.  

Has the deadline really passed?
First, remember that there are exceptions to the deadlines built into the statutes/regulations.  See, e.g., 8 CFR 1003.2(c)(3), 1003.23(b)(4).  Also, if your client left the country after her final order of removal/voluntary departure and then returned, reopening is not appropriate because she will have executed the order.  

Next, have the correct deadline in mind.  With the BIA, the filing period runs from the date of mailing, see, 8 CFR 1003.2(b)(2); go by the date on the accompanying cover letter, not the date of the order itself.

However, with the IJ the filing period is calculated from the day the decision is entered, see, 8 CFR 1003.23(b)(1), and there is no reference to mailing; thus it seems the order date controls.  Due process arguments could apply if there was an unreasonable delay in service of the order.

Lastly, count the days correctly in the filing period.  This includes weekends and holidays -- but skip ahead to the next business day if the deadline itself falls on a weekend or holiday.  See, 8 CFR 1001.1(h).  

Is it really number barred? 

If the case has a record of numerous final orders, argue that the number bar starts anew with each order.  Or perhaps a previously filed motion was erroneously captioned or treated otherwise by the BIA; thus, it would not count toward the number bar for that type of motion.  See, Matter of Cerna, 20 I& N Dec. 399 (BIA 1991); Iturribarria v. INS, 321 F.3d 889 (9th Cir. 2003).  

The filing deadline/number bar is blown.  What now?  

Equitable tolling/ineffective assistance of counsel 

Courts have recognized equitable tolling of the deadline/number bar where the client was a victim of ineffective assistance of counsel, or where the egregious conduct of the government caused the delay.  See, e.g., Matter of Lozada, 19 I&N Dec. 637 (BIA 1988) (sets out requirements for a showing of ineffective assistance of counsel); Socop-Gonzalez v. INS, 272 F.3d 1176 (9th Cir. 2001)(motion to reopen deadline tolled where alien received erroneous advice from former INS); Varela v. INS, 204 F.3d 1237 (9th Cir. 2000)(number bar equitably tolled for ineffective assistance of counsel).

  Do not limit your inquiry to events immediately leading up to the missed deadline/number bar; the client could have received erroneous advice in the distant past that caused him to fail to act recently in a timely manner.  If for any reason your client cannot meet all the requirements for a Lozada claim, he may still be able to set forth an adequate explanation.  See, Castillo-Perez v. INS, 212 F.3d 518 (9th Cir. 2000)(Lozada’s requirements not always necessary where counsel’s error is obvious).  There is a large body of case law in the Ninth Circuit on this area, and it has been expanded to include the misconduct of non-attorneys (i.e., paralegals, immigration consultants and notary publics, commonly known as “notarios,” or “notaries”).  See, e.g., Lopez v. INS, 184 F.3d 1097 (9th Cir. 1999).  
Unfortunately, at times you may be to blame for the missed deadline/number bar.  Ethically, you may want to advise your client of your error and give him/her an opportunity to confer with or retain independent counsel.  However, for practical reasons a client may not wish to terminate your services and seek new counsel, and may expect you to correct your mistake.  This is an acceptable option, but it will not suffice to simply plead mea culpa in a motion; nor does it seem logical to file a bar complaint against yourself in order to meet Lozada’s requirements.  Therefore, you should consider executing a declaration under penalty of perjury explaining how the error occurred, emphasize that it was not your client’s fault, that you had no intention to benefit your client by delaying her removal, and that you and your client have not colluded to procure the benefit of delay.  See, Lo v. Ashcroft, 341 F.3d 934 (9th Cir. 2003). 

Sua sponte powers 

If the case has compelling circumstances, it may be worth asking for sua sponte reopening/reconsideration.  In Latin, sua sponte means “of one’s own accord,” as if without prompting, but for these purposes it results in asking the BIA/IJ to bend the rules.  Both the BIA and IJ have sua sponte power, see, 8 CFR 1003.2(a) and 1003.23(b)(1), but the leading precedent decision urges this power only be exercised under exceptional situations; it is not meant to be used as a general cure for filing defects or to otherwise circumvent the regulations, where enforcing them might result in hardship. Matter of J‑J‑, 21 I&N Dec. 976, 984, Int. Decis. #3323 (BIA 1997).  

Nunc pro tunc relief
Essentially, asking the BIA/IJ to grant the motion nunc pro tunc means you want them to backdate reopening/reconsideration to an earlier date (before the deadline).  In making this request, you may draw support from the sua sponte power or the EOIR’s general powers to take any action appropriate and necessary for the disposition of the case.  See, 8 CFR 1003.1(d)(1)(ii), 1003.12 and 1240.1(a)(2).  

Joint motions with DHS
At times, the DHS may be willing to join you in a joint motion to reopen proceedings.  The regulations allow joint motions for both reopening and reconsideration before the IJ, but with the BIA, only reopening is covered.  See, 8 CFR (( 1003.23(b)(4)(iv) and 1003.2(c)(3)(iv).  According to last known policy, the DHS will want to see your entire proposed joint motion, and if in accord, will sign it and file it for you.  No filing fee is required for joint motions.  See, 8 CFR 1003.8(a)(2)(vii) and 1003.24(b)(2)(vii).

Singh v. INS, 295 F.3d 1037 (9th Cir. 2000)
In Singh, the Ninth Circuit held that it would be unconscionable to remove Mr. Singh in absentia where he had confused his hearing time and arrived late, but was eligible for adjustment of status, had attended numerous prior hearings and had no reason to delay the inevitable deportation, for he had immediate relief from deportation.

Finishing touches 

It may help to emphasize your client’s equities and whether an egregious outcome would result if the motion were not accepted/granted.  Additionally, explain why the late filing/excess number is not expected to prejudice the DHS, or inconvenience the Court/BIA.  Finally, point out any potential due process violations (and resulting prejudice to your client) if the motion is not accepted/granted.

